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Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)

sttaa RtRaia]
('cf)

Date of issue 07.07.2023

(s)
Arising out of Order-In-Original No. PLN-AC-STX-64/2021-22 dated 31.03.2022 passed by

Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate

37 f)aaaf aIr 3it uaT / Mis Krishna Enterprises, 34, Karmachari Nagar,

(a) Name and Address of the Angolarbad Road, Palanpur HO, Banaskantha, Gujarat-
Appellant 385001

#l& rf zsf-sr t sriatgr ramar at azsrrh 7@ znfrf f aarg T@7
srf@)art#t srft srrar garlagrmmar&, surfhasr a feegtmar?t

. Any person ·aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

Q following way.

#aqrat galeuml:
Revision application to Government of India:

( 1) ala sgrar grca sf@fa, 1994 ft er saa7 aat lTQ," r#ii aagt tr <ITT
3-ntr ah qrgm h siaiagtrr 3aaa sfl fa, stdTar, f ii14z4,a fa7T,
tfif, sflaa €tr +raa, iaf,{fa«R: 11ooo 1 ct?r cFl"~~ :-

s·

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso· to sub-section (1) of Section-
35 ibid: -

(m) f mra Rt zrfasa 4fl gfa I ( ffl "fl" fa#Rt swsttt qrz #tar zt f@4Rt
nos(tr k za? rssrtrt?sa grmf, zf#ft szrtr qr suer ii? az fl #tat
at fa€t ssrI ztatRR77arah tar g& gt

In case of any loss of goods where the loss occur in transit a
warehouse or to another factory or from one warehouse to anothe e
of processing of the goods in a warehouse or in storage whether a
warehouse.
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(a) ahagf«fl rg Tr 7kr Raffaa mtrtfa[ft sqr@tr green mg +Ta T

aqraa gr«ahRazmarst«a argftatqr ii Raffa ?t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifar sq ft 3qraa rankmat fuRtsat hReer fr +&?#es?gr st <a
arr tu fr h 1Rengr, ft hr -crrftcr laTTatafa f@fr (i 2) 1998
arr 109 trRau Tgztt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998·.

(2) a{tr sgr«a gm (sf«) Rural, 2001 #Ru 9 a si«fa faff #a ierzu-8 at
rat , if sakr # #a serhf KiiTcfl if cTTii" mt h slag-gr vi sf# sr?gr t cTT-cTT
fail ? arr Ufa saar frrRel sh er atar < mt er gflf h siasf arr 35-~ if
"f.-l"mftcrRah gram ha h rer els-6 arr Rt ffl 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be. appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfar earh arr szi iarz gm tast r art an@tatst 200/- Ra gramRt
srg st sgt iaq <cfifl q4re aster gtat 1000 /- cf?t" 1:fil"fr~ cf?t" \Jff"Cl; I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

#tar area, hr4k sgra genuar# s4l +mt@raw#uf sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunalt

(1) it 3«gra gtnsf@fr, 1944 ft ear 35-fl/35-zh siaf:
Under Section 35B/ 35E.of CEA, 1944 an appeal lies to:-

(2) 5a@fa 4Ra aarg gar h rat ft sft, sftt a+ flat gfa, at
grar g«avi areaflu atrf@law (Ree) fr ufaur 2fr ffmr, zrarar2d TT,
a31(7 ra, saT,fr7, &4Tatar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the £
crossed bank draft in favour of Asstt. Registar of a branch of any nominate

. 2 . I
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) R? srsra&grsrii atarr 3tar ? at r@aq sitar aftflm girtsuj
« a fr sr fer zr ar a gt s ft fa far rtmrf aa # fa zrf@fa sf«a
nrarrf@rawr #t "Q;cfisftah4trat t us 3lWR" fcn<rr~ ~I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rt zra sf@fa 1970 z7rt istf@Rt saft -1a siafaRaffa fq srqar st
rear ar gar?r rnf@fa fufaa 7ferant amar@)a Rt: ua 7R@us6. 50 #f 91T .-414104
en fene artgrfez1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sr it iif@atiRt f.?lzj';jOI ffi" ark f7ii ft it ftrsaff fut star?t flat
tean,et sgraa teervi atac sfraff@l#wt(4riff@en) fa, 1982 ff@a 2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gra,ht scare rceaghara sf@ta znrarf@aw (Ree) @ 7fa sf)t aa
if cficfoi.!4-li,11 (Demand)~~ (Penalty) 91T 10%f sr aar sfatf? zai@, sf@map vs
10 ~~~!.(Section 35 F of the Central Excise Act, 1944, Section 83 & Section.86
of the Finance Act, 1994)

~~~am:~%a:jqifu-, l<~~'cficfo4"#lfM (Duty Demanded)!

(1) is(section) 11DazffRa ufgr;
(2) fr +aare #fez frafar;
(3) raz #kfzfailfa 6 hazeufa

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposi,t !=lIDOunt shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act,,1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) fu.'Tiount payable under Rule 6 of the Cenvat Credit Rules;

(6)(i) <rsrr ah 7Ra aft qt@2rawrhsat gr«can rrar ea at zw fa(Ra gtt 4-JlTr fcl;-Q: 'ff(;
can 10% grarrl urgt ha aus fa(f@a gtaa aws#10% graRtwrfr ?

In view of above, an appeal against tl:iJs order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in di_spute,
or penalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/1771/2022

3f@fr3I/ ORDER-IN-APPEAL
This order arises out of an appeal filed by Mis Krishna Enterprise, 34,

Karmachari Nagar, Angolarbad, Palanpur, Dist.BanasKantha - 385001 (hereinafter

referred to as the "appellant") against Order-In-Original No. PLN-AC-STX-64/2021

22 dated 31.03.2022 (hereinafter referred to as the "impugned order"), issued by

Assistant Commissioner, CGST & C.Ex., Division- Palanpur, Commissionerate

Gandhinagar (hereinafter referred to as the "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AHXPG8734BST00 1 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared· in Income Tax Returns/26AS, when compared with

Service Tax Returns of the appellant for the period F.Y. 2014-15. In order to verify

the said discrepancies as well as to ascertain the fact whether the appellant had 0
. .

discharged their Service Tax liabilities properly during the period F.Y. 2014-15, letter

dated 19.06.2020 was issued to them through e-mail by the department. The appellant

failed to file any reply. It was also observed by the jurisdictional officers that the

nature of services provided by the appellant were covered under the definition of

'Service' as per Section 65B (44) of the Finance Act, 1994, and their services were

not covered under the 'Negative List' as per Section 66D of the Finance Act, 1994,

nor were they exempted vide the Mega Exemption Notification No. 25/2012-.T.,

dated 20.06.2012 (as amended). Hence, the services provided by the appellant during

the period F.Y. 2014-15 were considered taxable.

3. In the absence ofany other available data for cross-verification, the Service Tax

liability of the appellant for the F.Y. 2014-15 was determined. on the basis ofvalue of

difference between 'Sales of Services under Sales/Gross Receipts from Services

(Value from ITR)' as provided by the Income Tax department and the. 'Taxable

Value' shown in the Service Tax Returns for the relevant period as per details below:

TABLE

0

1

2
3
4

Taxable Value as per Income Tax i.e Total amount paid/credited under
Section 194C,194H, 194I,194J or Sales/Gross Receipts from Services
(From ITR)
Taxable Value declared in ST-3 Return
Difference ofValue (Sr.No.1 - Sr.No.2)
Amount of Service Tax alongwith Cess (12% +25+ I%0 not paid/short
paid

i8

E
ic

. "..--. Y
.- ~

\
s ± '

F.Y. 2015-14
(Amount in Rs.)
16,98,619/-

15,13,038/
1,85,581/
22,937/-

Sr. Details
No
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4.
. ,.....--"\

The appellant were issued a Show Cause Notice vide F.No. IV/I6-11/TPI/E'

Batch-3B/2018-19/Gr.V, dated 25.06.2020, wherein it was proposed to:

► Demand and recover Service Tax amount of Rs. 22,937/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with Interest under Section 75 of

· the Finance Act, 1994 ;

}> Impose penalty under Section 77(2), 77c) and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated vide the impugned order wherein:

)> Demand for Rs. 22,937/- was confirmed under the proviso to Section 73(1) of

the Finance Act, 1994;

Interest was to be recovered under Section 75 of the Finance Act, 1994;
. .

Penalty amounting to Rs. 22,937/- was imposed under Section 78 of the

Finance Act, 1994

► Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act,

►
►

0

1994;
. .► Penalty of Rs. 10,000/- was imposed under Section 77 C of the Finance Act,

1994;

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

► They are proprietorship firm registered under Service Tax and providing

0 services to their sole customer Mis Fin Tech Corporation Private· Limited. In

comparison to the value shown in their Form 26AS, they have paid Service

Tax on higher taxable value.

► · They have filed their ST-3 Returns for the relevant period within due date. As. .

per the reconciliation table prepared by them on the basis of Service Tax

Returns (ST-3) and books of accounts reflect that, Service Tax amounting to

Rs.16, 413/- was paid in excess. They also contended that the said amount of

excess tax was mistakenly paid by them in the. Second Quarter of the F.Y.

2014-15. They have submitted the copy of Invoice as well as duty payment
+)¢

challan alongwith the appeal papers. a
EA '9,

·····
, o"<° ·e °
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As there was no malafide intention of the appellant, therefore, invokation of
. .

extended period in terms of Section 78 of the Finance Act, 1994 is not proper

and the impugned order is required to be set aside. In support they have cited

the decision of the Hon'ble Supreme Court of India in the case of Uniworth

Textiles Limited Vs Commissioner of Central Excise, Raipur reported as

(2013) 039 STT 0058 (SC).

> Imposition ofpenalty under Section 78 of the Finance Act, 1994 is not justified

as the department has failed to prove the element of suppression of facts in the

case. Further, as Service Tax was paid in excess, hence, there was no demand

of duty, therefore imposition ofPenalty is not justified. ·

► As all transaction of the appellant were duly recorded in the books of accounts,

therefore intention for evading payment of duty is not applicable in the case. In

support they relied on the decision of the Hon'ble Supreme Court in the case of 0
Shri Krishna Electricals Vs State ofTamilnadu & Others reported as (2010) 26

TUD 01 (SC).

► They also relied upon decision of the Hon'ble Supreme Court in the case of

Hindustan Steel Ltd. Vs State ofOrissa reported as (1970) 25 STC 2011 (SC).

7. It is observed that the appellant is contesting the demand of Service Tax

along with interest & penalty, totally amounting to Rs. 65,874 /- [i.e. Service Tax

Rs. 22,937/-, Penalty Rs. 22,937/- + Rs. 10,000/- + Rs. 10,000/-] confirmed vide

the impugned order. Upon scrutiny of the appeal papers filed by the appellant on

07.06.2022, it was observed that they had submitted Form DRC-03 showing

payment of Rs.I,725/- towards pre-deposit in terms of Section 35F of the Central

Excise Act, 1944.

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal,

vide Circular No. 1070/3/2019-CX, dated 24.06.2019, directed that from 1July, 2019

onwards, a new revised procedure has to be followed by the taxpayers for making ·

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE)

E-payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from F.No.. .
CBIC-24013 7/14/2022-Service Tax Section-CBEC, wherein· it was instructed that the

payments made through DRC-03 u e is not a valid mode of payment

0
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--~(for making pre-deposits under Section 35F of the Central Excise Act, 1944 a,d

Section 83 of the Finance Act, 1994.

9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant
legal provisions are reproduced below:-

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed beforefiling appeal. - The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal-

(i) under sub-section (1) ofsection 35, unless the appellant has deposited
seven and a halfper cent. of the duty, in case where duty or duty andpenalty
are in dispute, orpenalty, where such penalty is in dispute, in pursuance ofa
decision or an orderpassed by an officer ofCentral Excise lower in rank than
the [Principal Commissioner of Central Excise or Commissioner of Central
Excise];"

10. The appellant was, therefore, called upon vide.letter F.No. GAPPL/COM/STP/

1771/2022-APPEAL, dated 22.12.2022 to make the pre-deposit and submit the copy

of challan immediately for processing of appeal. The appellant was once again

requested vide letter F.No. GAPPL/COM/STP/1771/2022-APPEAL, dated 06.02.2023

to make the pre-deposit in terms of Board's Circular No. 1070/3/2019-CX, dated

24.06.2019 read with CBIC Instruction dated 28.10.2022 and submit the document

evidencing payment within 10 days of the receipt of this letter. They were also
a •

informed that failure to submit proof of pre-deposit would result in dismissal of the

0 - appeal for non-compliance in terms of Section 3 SF of the Central Excise Act, 1944.

11. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No. 1070/3/2019-C:X,

dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No. 1070/3/2019-

CX, dated 24.06.2019, they have failed to furnish proof of revised payment of pre

deposit of 7.5% of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022

issued from F.No. CBIC-240137/14/2022-Service Tax Section- CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued by
the CBIC consequent to the directions of the Hon'ble Bo
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of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of

2022, which is reproduced below :

"8 Therefore, it does appear that the confusion seems to be due to there.
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act, 1944 through DRC-03. Some·
appellants are filing appeals after making pre-deposit payments through
DRC-30/GSTR-3B. In our view, this has very wide ramifications and
certainly requires the.CBI '& C to step in and issue suitable
clarifications/guidelines/answers to the FAQs. We would expect CBI & Cto
take immediate action since the issue has been escalated by Mr.Lei! over
eight months ago."

13. In terms of CBIC's Instruction dated 28.10.2022, I.find that the payment made

vide DRC-03 or as claimed by the appellant as excess paid cannot be considered as

valid payment ofpre-deposit. In terms of Section 35F ofthe Central Excise Act, 1944,

the Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any

appeal unless the appellant has deposited 7.5% ofthe duty, in case where duty or duty

and penalty are in dispute. These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994. Hence, this authority is bound by the

provisions of the Act and has no powers or jurisdiction to interpret the mandate of

Section 35F in any other manner. As such, I hold that for entertaining the appeal, the

appellant is required to deposit the amounts in terms of Section 35F, which was not

done. I, therefore, dismiss the appeal filed by the appellant for non-compliance of the

provisions of Section 35F ofthe Central Excise Act, 1944.

0

14. In view of the above, the appeal- filed by the appellant is dismissed for non-

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made O
applicable-to Service Tax vide Sub-section (5) of Section 85 ofthe Finance Act, 1994.

The appeal filed by the appellant stands disposed of in above terms.

%#,9-6
(Shiv Pratap Singh)

Commissioner (Appeals)
Dated.7June, 2023

Atteste

(Somnatl audhary)
Superintend nt (Appeals)
CGST, Appeals, Ahmedabad.
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To 'Mls Krishna Enterprise,
34, Kannachari Nagar,
Angolarbad, Palanpur,
Dist. BanasKantha - 385001

Copy to: -
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I. The Principal ChiefCommissioner, CGST & C.Ex.,. Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division- Palanpur,

Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the

OIA).

/4ardFile.

6. P.A. File.

Ye.
,tao«tao..




